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OxNEY verfus ARNOLD,
LR Bt PN

' I VHIS was a writ of error ‘on a judgment given in the. Sy-
perior Court of Judicature, court of aflize and jail deli=
livery, for the county'of Providence, in the State of Rhode -
and’; and the cafe, appearing on'the ‘record, was s’ follows \— N
Olney, the Plaintiff in error, was the colle&or of 1mpo{’cs for -
Rhode Ifland 5 Arnold, the Deféndant in’ error, was’ owner of
the thip Neptune; and 2 citizen of the name of Dextef, as the
declaration alledged, was owner of the cargo ‘of the fhip ;
which arrived from Surinam, at Providence; about 3 o’clock’
P. M. on ‘the 6th of November, 1792. - On ‘that day, *the par-
ties applied fot a permit to land the cargo, and offcred bonds to,
pﬁy the duties; but the colleGtor refufed, or negle&ed to ac-
Cept the bonds and grant the permit. On the 7th of Novem-
ber, a fecond application was madé for a permit, and bonds, ac-

siially éxecuted, were tendered for the payment of the, duties ;
but the. colle&or again peremptorily refufed to "atcept the
bonds, or to grant the permit; in confequeuce of which the
veffel, with the cargo on board, remained at a heavy expence
from the 6th to the I3th of Mwmber, and Arnold laid hls

damagee at £200.

Olney, the Defendant in the couft below, pleaded that by the
41& feéhon of the aé} of Congrefs, paffed on the 4th of dugu/t,
o T 190:
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1790, « ta provide more effeCtually for the colleCtion of the. 1790+~
duties, &c.”> it is declared that all duties on goods, wares and ‘s~
merchandize imported, fhall be paid, or fecured to be paid, be-. ’
fore a permit fhall be granted for landing the fame.:”” and that:
% no perfon whofe bond for the payment of duties is due and
unfatisfied, fhall be allowed a future credit for duties, until fuch
bond fhall be fully paid, or difcharged ;”* that on “the 17th of
Fanuary, 1792, Arnold being indebted for duties, gave a bond
tar the amount, payable on the 17th of May, enfuing ; that on
the 5th of November 1792, the term for payment of the bond
was elapfed, but ‘the fame then remained unpaid and undif-
charged ; that Arnold was the real owner of the cargo, but had
fraudulently transferred it to Dexter, in order to obtain a credit
at the Cuftom-houfe; that, though Dexter had tendered a bond:
on the 7th of  November, it was rejeCted by virtue of the
recited a& of Congrefs ; and that a permit had been refufed
until the duties of the cargo were paid, or Arnsld’s old bond -
was difcharged. . o ’ .
To this plea the Plaintiff below demurred, and affigned the.
following caufes of demurrer: 1{t, Becaufe the matters contain-
ed in the plea might be given in evidence, if at all, under the
general iflue ; and they amount to no more than the general
lues  2d; Becaufe the plea ftates the property of the cargo to
be in Arnold, and does not traverfe the property of Dexter .
therein.  3d, Becaufe it'does not appear that the old bond giv-.
en by Arnold was unfatisfied after the sth of November 1792.°
4th, Becaufe the bond given by Arnold was for his own proper
debt, and the bond tendered by Dexter was for his own proper
debt: And sth, becaufe the plea is inconfiftent, uncertain, not
ifluablé; and wants form. ‘
" The Defendant joined in demusrer: and, thereupon, the
Court of Common Pleas, for the County of Providence, decid:.
ed that the plea was a fufficient bar to the alion; and, in De-,
cember 1792, gave judgment for the Defendant accordingly.

" ¥From this judgment the Plaintiff:appealed to the fuperior court
of judicature, where it was adjudged, in BDecember 1794, that
the plea in bar was’ not fufficient; and the caufe was remitted
to the County Court for trial.  On the trial, the Jury gave a
verdiét for the Plaintiff, damages /(13 5/ with cofts : and the
Defendant below brought the prefent writ of error, to. remove
the proceedings into the Supreme Court of the United States.;
the conftruction and validity of the aét of Congrefs, under
which the Defendant juftified, being involved in the decifion of
the State Court.  Conflitution of the United States, art. 3. [
2. Laws of the United States, 1 vol. p. 63. [. 25.

Two.
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. Two leading, queftions were mada in this cafe?. 1ft, Whe-
ther the plea was a fufficient bar to the altion *—particularly
on the ground of the third caufe aﬂigncd upon the demurrer ;
as the Defendant only alledged Arnald’s old bond to be unpaid
in the 5th of November, whereas he admitted a tender of a
bond for the duties ou the 7th of November. And 2d, Whe-
ther the fuperior court, on whofe judgment the writ of error
was brought, or the General Affembly, was the higheft Court
of Law or Equity ef the State of Rbode Ifland, in which a
decifion of the falt could have been had ? _

The firft- queftion was argued at the laft term, by Pringle
and Dexter, for the Defendants in errdr, and by Lee, Attor-
ney. General, for the Plaintiff in error: but THE cOURT de-
claring it to be unneceflary to give any opinien on the princi-
pal cafe, till it was decided, whether the record was regularly.

“before them, directed the fecond queftion to be difcufled at the

prefent term; when Lee, Attorney General, again argued for
the Plaintiff in error, and Ingerfoll for the Defendant.

The Attorney General, in contending that the writ of error.
was well brought, ftated, that there could be no doubt, that
this court had jurifdiftion in the prefent caufe, as it appeared
upon the record, that the conftrution of an a& of Congrefs,
under which the colleftor juftified, had been drawn into quef-
tion, and no other error could be affigned. He fzid, that there
were two obvious reafons, why the Legiflature of Rbode Ifland,
could not be confidered as the court contemplated by the law:
for, in the fir/! place, it muft be a court of law or equity¥, in
which a decifion of the fuit could be had. A decifion imports
a final determination between the litigants; and not a partial
adjudication, which fettles one point of the controverfy, and
refers the reft to another tribunal.  Though, therefore, the Le-
giflature thould be vefted with an equitable power, to examine
the proceedings of a court of law, and, if it thinks proper, to
direct a new trial; this cannot be regarded as conflituting a
court of law, within the meaning of the.a& of Congrefs, But
in the fecond place, it muft be a court of law or equity, from
which a writ of error could be obtained. The 25th feét. of
the judicial a&t requires, that the citation without which, a
writ of error cannot be available, fhould be figned by the Chief
Juttice or Judge, or Chancellor of the court, rendering or pafs-

' . "ing

* Ersworry, Chicf Fufice. As thisisa queftion of law, it is nor ma~
terial to enquire, whether it was the fuperior court of equity.

+ Cuase, Juftice.. The citation may Jikewife be figned by a juftice
of this conrt. ’

Ler, Attorncy General. Truej hut the a contemplates giving aj,

3}€‘—?}'u}1t}ive to accommodate the party. : e
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ing the judgment or decree complained of ; and no fuch officer
is a conftituent part of the legiflaturet. + The jurifdic-
tion of the general aflembly in matters of law, depends on.an
alt of their own body.  Laws of Rhode ifland, p.f ,

: ‘ But

} The atis in the following words :

€ An a& dire@ing the method of preferring petitions unto the general
aflembly, and of a&ing thereon. :

Be it enated by the general affembly, and by the authority thereof
1t is enaed, that whenever any perfon or perfons thall prefer a petition
to the general affembly, praying, that any judgment, rule of court, or
determination whatever may be fet afide, and that execution may be
ftayed, he or they fo petitioning fhall, at leaft three weeks before the
{eflion of the general affembly to which fuch petitian fhall be preferred,
deliver and ladge his or their petition in the fecrerary’s office § and giving
bond in the faid office with one fufficient furety, in fuch fum as he, the

-fecretary, confidering the nature of fuch fuit or executions fhall think
meet: the cendition of which bond fhall be for the payment of all lJaw~
tul coftsand damages, which the adverfe party fhall fuftain by means of
preferring fuch petision; and, that thereupon, the fecretary fhall iffue a
citation, for the adverfe party to appear (if he or they fhall think fit) at
the feflion of the general affembly, te which fuch petition fhall be pre~
ferred, to thew caufe why fuch petition fhould not be granted ; and the
adverfe party fhall be ferved with fuch citation, and a copy of fuch pe~
tition, by the fheriff of the county, or his deputy, where he or they
may dwell, ren daysat leaft before fuch feflion of the general affembly 3
and if (uch perfon or perfons cannot be found by the fheriff or his depu-
ty, then, the leaving a copy of the petition and citation at the ufual
place of his ar their abede, fhall Ve deemed a good fervice 3 and the
theriff or deputy fhall make return of all his proceedings 1o the clerk
of the lower houfe, ar the firft opening of the general affembly. And
that when any petitinon fhall be called for trial, if there be not a proper
teturn tade by the fheriff or his deputy, rhat the adverfe party hath
been duly notified as thisad requires, fuch petition fhall be immediately
difmiffed. R '

And be it further enated by the authority afofefaid, That-when any
‘petition fhall be received by the general aftembly, the granting the
prayer whereof may by any means relate to or concern the intereft;
property, o character of any other perfon or perfons whomfoever, that
in fuch cafe every fuch petition fhall be referred to the next feffion of
afflembly, and the perfon or perfons fo petitioning, fhall within ten
days after the rifing of the aflembly, give bond in manner as afore
directed; and all perfons {o concerned fhall be duly ferved with a
copy of fuch petition, and the vote of affembly thereon, and be cired in
manner as aforefaid 3 and if the perfon or perfons fo petitioning fhall
negle ta give bond as aforefaid, then fuch vote or order of the Gene~
ral Afflembl¥ referring fuch petition, fhall be void and of no eife.

And-be it further ena@ed by the authority aforefaid, That at the be~
giuning of every feflion of ihe General Afflembly, a time fhall be aflign-
ed for the hearing and determining all peiitions pending before them}
and the Clerk of the Lower Houfe {hall make a docket of all fuch petis
tions in the {ame manner as the Glerks of the Courts of Common Pleas
do of aftions, always notingin the margin the time ‘when each petition
was filed or received’y which decket fhall be fetupin view in the Houfe
where the Aembly fhail fie,y with a note at the botrom rhercof, of the

time
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1796.  But, however extenfive this power may appear to be, it i§
‘e~ wholly of an equitable kind. The Legiflature may, like a Chan-
cellor, review the determinations of the courts of law, and i~

re&t the iffug to be again tried; but it is not itfelf a court in

which

time appointed for their being heard: That each petition  [hall be cil-
led for and determined inits proper courfe as it ftands upon the dock-
éry and if the Petitioner being called, doth dpr appear, his petition
thall be immediately difmiffed, but if he doth appear to enforce his pe~
tition, and the refpondent upon being thrice called; fhall not appear]
the prayer of the petition fhall be granted, if the fame be reafonable.

And be it further cna@ed by the authority aforcfaid, That no peti-
tion fhall be reccived by the General Aflembly, except the Petitioner
ihall pay tie fees eftablifhed by law ; and that the fame cofts be al-
lowed and taxed upon petitions preferred to the General Affembly,
in all refpedts and in every particular as are allowed by law, in cafes .
before the inferior Courts of Common Pleas ; and the bills of cofts fhall
be taxed by the Clerk of the Lawer Houfe, and allowed by the Secre~
tary : That the Secrerary fhall grant execution for all cofts, returnabde
to the next fucceeding General Afflembly : And that the Secretary and -
the Glerk of the Lower Houfe, fhall be allowed the furne fees, iu all re—
fpeéts, upon petitions as are allowed to the Clerks od the Superior
Court of Judicature in caufes before the faid Court,

And be it further enaéted by the authority aforefaidy That when any
new trial fhall berawarded by (#e General Affembly, to any perfon or
perfons, the party obtaining fuch new trial, fhall pay all lawful cofts
and damages that he or they may have put ihe adverfe party to, in de—
fending againft fuch petitions, unlefs he or they fhall upon fuch new
trial obtain fome "alteration of the former judgment, in his or their
favour. ’ : .

And be jt further'enatted by the authority aforefaid, That when any
perfon or ‘perfons fhall fuftain any damage by reafon of any petition
preferred to the General Aflembly, councerning which bond fhall have
been entered into as aforefuid: the Secretary {hiall deliver fuch bond to
the perfon or perfons fo aggrieved, who may bring a fuit on fuch bond
againft the perfons who gave the fame: and the ]udgc?;of the Court
where fuch fuit fhall be brought, are empowered to hear the parties
concerning all matters of damages, as herein before exprefled s and on
hearing juftly and equitably to determine the damages the purty ov
partics complaining hath or have fuftained by ftaying the execiition or
other proceedings in ‘fuch caufe, or granting a new wrial thereiny and
alfo 10 reduce the fum mentioned in fuch bond, to juft damages and
to award executivn accordingly.

, And be it further ena&ed by the authority aforefaid, That every per~
fon who {hall prefer a perition to the General Affembly, for ana® of
infolvency, fhall exhibit therewith a juft and true inventory of all his
real and perfonal eftate, and alfo of what eftate he mav have in reverl
fivn or remainder, which fhail bé fworn to before an afliftant jufiice; or
warden in the county wherein the petitioner fhall ¢well or be confi-
ntd ;5 wid if fuch petition be received, the inventory fhall be lodg~
¢d with the Glerk of the Lower Houfe, who fhall give copics
thereof 1o any crgdicor requining the fame : And if fuch petition be
finally granted, the Clerk of the Superior Ceurty in the counry where

. the
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which an ultimate decifion can be had.. The jurifdiion of
the eourt, on ‘whofe judgment tfie prefent Writ,of' error is
brought, is of a very different defcription, in its conftitution,
as well as in the effect of its adjudications®. The appeal was
. ' carried

TP ) . . o
the petitioner fhal) dwell or be confined, fhall notify the creditors to
appear, before, the judges of the.faid court, to heminaté commiflioners;
&c. by an advertifement, to be Tnferted three weeks fucceflively, in the
feveral papers, where the principal creditors live. . -
Provided neverthelefs, and be it fusther enadted by the authority
aforefaid, Th4t all imitters and regulations in this a&, be extended
to private petitions only, between party and party, any thing herein

before contained to the contrary notwithftanding. N

* The Attorney Generalteferred to the laws of Fhode. Ifland, coi-
ftituting the fuperior and ihferior Eourts, which it is thought expedient
to infert at large by way of illuftration to the cafe. )

¢ An at for the eftablifhment of a Superior Court of Jidicature, Gourt
of Aflize and Oeneral Gaol Delivery, in and throughout this Colony,

Be it enadted by the General Affembly; and by the authority thereof
it is ena&ed, That there fhall he a Siiperior Gourt of Judicatire, Gourt
of 2ffize, and General Gaol Delivery; over the whole Golony, for the
regular hearing and tryisg all pleas; real, perfonal, and iixed, and
all pleas of the €rown ; alfo all matters which refpet the confervi-
tion of the peace, and punifhment of offenders, whatever &ircuinftan—~
ces may attend fuch matters or things; whether arifing between party
and party, refpeting debt, contradt; Fight of frechold, damages, or
perfonal injury, or whether betweein the King and his fubje@®s, or mix—
ed in nature; and whetlier brought in faid court by appeal, writ of re—
view, writ of errory Certiorari, or otherwife as the law dire&s: which
court fhall conlift 6f one Chicf Juftice or Judge, and four aflociate or
afliftant Juftices or Judges, te be appaented and chofen by the Geneial
Aflembly, annually, for that end and purpofe, dny three of whom fhall
be a quorum, who fhall be commiffioned for the difcharge of their
office 5 and {hall thereby have the fame power and aathority, in all maw
ters and things in this Coleny as the court of Comimon Pleas, King’s
Bench or Exchequér, have, or ought to have, in that part of Great
Britain hetetofore called England, and be empowered to give judg-
ment in all matters ahd things before them tognizable, and to award
execution thergon ; and alfo to make fuch neceflury rules of practice,
as to them; from timie to time; fhall be thought needful, for the bei—
ter regulation of fuch court; and the advantage of his Majefty’s. fuh<
jects, fo that fuchi rules be not repugnant to any known laws. And that
there be ¢hofen annually by the General Affembly; one Clerk in cach
county for faid court; who fhall conflaiitly attend.the firting of fuck
court in the refpedtive counties for which they fhall be chefen; {hal}
keep the feal of the court, and ifiake fair records and entries of, the
judgmenss and proceedings of the faid court, and do and perforin ail
sther things which fhall fall within their {aid office and duty. And that
the faid Clerks fhail have the fame power and authority of furrogating
and appointing deputiés under themi, ih the fame maunér as the Glerks

of
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carried from the inferior court into that court, as to the higheft
court of common law; and is thence brought regularly hither.
But if any doubt fhall exift upon the fubject, the conftruction
fhould be in favour of that general principle, in the policy of
all well regulated, particularly of all republican, governments,
which prohibits an heterogeneous umion of the legiflative and

judicial departments. _
Ingerfall, in replfr, claffed his arguments under three points
of enquiry:—1ft. Is the Legiflature of Rhode Ifland a codurtI?
2d. Is

of the feveral Iuferior Gourts of Gommon Pleas and General Seffions
of the Peacé have by law, and fhall be alike accountable for their
doings, and that fuch deputies fhall be {worn before the faid Superior
Gourt, or one of the Juftices thereof, for the true performanee of his
duty.

And be it further epatted by the authority aforefaid, That the faid
Superior Court of Judicature, Coure.of Aflize and General Gaol Deli-
very, in and throughout the Golony, fhall annually meet and fitac the
following places and times, viz. at New Port, within and for the coun=
ty of New Port, on the firft Monday in Septembery and on the firft
Monday in March, %t Providence, within #nd for the county of Pro~
vidence, on the third Monday in September, and on the third Monday
in March, at South Kingftown, within and fer the county of King’s
county, on the firft Monday in Oftober, and on the firft Monday in April,
at Brifto], within and for the Gounty of Briftol, on the fecond Monday:
in O&uher, and on the fecond Monday in April 3 and at Eaft Greenwich,
within and for the county of Kent, on the third Mouday in Otober, and
on the fourth Monday in April. And that both the Grand and Perty
Jury in the feveral counties, fhall give their attendance at faid court,
on the fecond day of the gourt’s fitting, by nine of the clock in the
forenoon : and in cafe of none appearance of a fuflicient number, fuch
juries thall be filled up de talibus circumflantibus, as at the inferior Courts of
Common Pleas and General Seflions of the Peace, by the Sheriff or his
deputy. . ,

Anud be it further enaéed by the authority aforefaid, That in all cau=
fes brought by appeal from any of the inferior Courts of Gommon Pleas
and General Seflions of the Peace, unto the faid Superior Courts of Ju—
dicature, Court of Affize, and General Gaol Delivery, fuch bonds. fhall
be given, reafons filed, and attefted copies brought up, andall fuch other
tegulutions“obferved for bringing forward appeals, as are contained aad
direfted .in the aéts, for e¢ftublithing Cuch Courts of Common Pleasand
General Seflions of the Peace, .And that in any appeal from the judg—
ment of any inferior Court of Common Pleas, to the f(aid Superior
Court of Judicature, in civil actions, both paties thall have the benefit
of any new or further evidence relating to the cafe.

And be it further enafled by the authority aforefaid, That when any
petfon fhall be found guilty of any erime by the Petit Jury, at any
Court of General Seffions of the Peace, for which he fhall have been
there tried by originat procefs, and fhall appeal from the fentence or
judgment given on fuch verdict to the faid Court of Aflize and General
Goal Delivery, he fhall there be duly heard thercon, by the court,
who may alter fuch fentence in fuch manner as to them fhall appear
agreeable to law, and according to fuch diferefionary powers as are
vefted in them§ Lut the Appellant fhall not in virtue of his appeal,
have another hearing on the merits, or iffue in faé&t, before another Jury,
at the faid sourt appealed to? any law, cuftom, or ufage to the con—
trary in any wife notwithftanding.,

And
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2d. Is it a court of law ?—and, 3d. Isit a court capable of giv-
ing a decifion within the meaning of the a& of Congrefs?

1. By the a&t of the general affembly, the Legiflature of .

Rhode Ifland is exprefsly conftituted a court, fuper-eminent iny

its jurifdiction; though, perhaps, novel in its formation and:

effe@s. The chara&teriftic of a fuperior court of law, is the
power of calling parties before it, in order te affirm or reverfe
the judgments of inferior tribunals. This cannot be done by
a court of equity; nor can it be done by a legiflative body, in

it§

And, for the better attaining juftice in all cafes, tried at faid Supe-
rior Geurt, where any penalty is forfeited, or congitional eftate recov—~
ered, or equity of redemption {ued for, whether judgment be confelled,
or otherwife obtained, the Judges of faid court are hereby empowered,
and authorized to proceed, according to the rules of equity, and ta
ghancerize forfeitures, and te enter up judgment for jnft debts and da-
mages, as juftice and equity require, and to award execution accord-
ingly. = - .

And be it further enafted, That any one of the Judges of the Supe~
‘rior Court may, out of term time, grant a prohibition to ftay proceed.
ings in any court of Vice Admiralty, in this Colany, if the fame fhall
net appear to be properly within, and to appertain by law to, the jurif-
diction of {uch court, and that a final determination and Judgment,
with regard to fuch prohibition, fhall and may be given by the Judges

- of the faid Superior Gourt, or any thice of them, being met, ‘or meeting
atany time to confider of fuch matter.

And all judgments of the aforefaid Superior Court fhall be final, ex~
cept where actions of review, and appeals to the King in Gouncil are
by law allowed.” ;

¢ An a&t empowering the juftices of the feveral [nferior Courts of Com=
mon Pleas, in this Colony, or any three of them, to conftitute, and hold
fp_ecial Courts of Common Pleas an certain occafions.

Be it enalted by the General Aflembly, and by the autharity thereofit
is enaced, that the juftices of the feveral Courts of Common Pleasin
this Colony, may, and they are hereby fully autherifed and empowered
to méet and hold fpecial inferior Gourts of Gommon Pleas, within their
feveral counties, any three of whom fhall be a quorum, for the hearing
and trying all fuch caufes, as by law are or fhall be cognizable, beforé
fuch fpecial couris to give jndgment thgfeon, according to law, which

{hall be final, and to award execution ; and that the clerks of the infgo

rior Courts of Common Pleas fhall be clerks of the refpedive fpecia
courts ta be held as aforefaid.

And be it furtherenaeg by the authority aforefaid, that all writsand
procefles far the bringing any caufe or fuit te trial, thall iffue out of the
tlerk’soffice of faid court, itihis Majefty’s name, under the feal of the court,
be figned by the clerk and directed to' the fheriff or his deputy, and feo
curity for profecuting fhall be given, where the Plaintiff is not an ins
habitant and fresholder ip this colony, in the faine manner as by law is
required at the taking out a writ to the inferior court of Gommon Pleas
in common ¢afes. And that all fuch writs and procefles iffued as afore~
faid, fhall he ferved at leaft three days hefore the day of the f{itting of
fuch couit, and the declaration fhall be filed on fuch writ at the opening
of the court. )
" Provided always, and it is the trye iptent and meaning hereof, that
yvken the Sheriff, Clerk, or town Sergeant, orany of them are parties,
the writ, original and jadicial, fhall be figned, directed to, and {erved
by fuch perfon, as in fuch like cafe as the ipferior courts of Common
Fleas is ordered gad direted. And

n
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its ordinary capacity: and yet it can be done by the general
aﬂeunbly of Rhode Ifiand, {itting as a court of law, under the
authc. 1ty of a lemﬂatlve adt., For fuch occaﬁom, a regular
docket is kept; the caufes aré entéred; the parties are called
upen’in'the’ courfe of the term ; aclerk’is employcd ; and the
Judument of the inferior court may be reverfed. It is true,
that the' general aﬂ'embly cannot try a fact; but neither can
the Houfe of Péers; yet, that is, undoubtedly, the higheft court
of juftice in Great Britain, 1t is, likewile, true, that the a&
of R/Jode lﬂmm’ does not iay any thms__> rcfpe&mg the power of
’ the

And be it furthcr cnadted, that when any perfon fhall have right by
Jaw to commence ‘a fuit to a fpscial conit, lie fhall go to the Chief Juf=
tice, oroné of his affociates, juftices of the inferior court, and make his
1cquc{t for thé calling fuch fpecial court, and the faid Ju{hcc fhall there=
upon give forth a notification, in wrmug, under his hand," to the other
]u{hces of: fuch inferior court, wdrmng them te meet at the day by him
in fuch notification apy om(ed in order to hold a fpecial court ; which
being done, any ather perfon, lentitled by law, may commiefce: *a&ions
to fuch fpecial coull, without any further requeft or notification j and if
any writs to fpecial courts be made letu{nab]c in term nme, no requefS
or notice fhall.be neceflary.

And beit farther enacted by the aulhonty aforefald that if iffue in
fadt fhall be joined in any fuch cafe, 2 writ of wenire fanas fhall iffue to
t1e Sheriff or his deputy, or in cafe of the Sherift’s béing a party, then to
fuch perfon as by Jaw it may bey in fuch like cafe, at the ftated inferior
courts to return to fuch fpecial court twelve good and lawful jurors ta -
try fuch iffue, -

" And that the fees at-fuch fpecial courts [hal] be the fame as are allow-r
€d and taxed-at the fuperior court. g

- And'be it further enaded, that exécution on any Judgment obtained
at fuch fpecial court, may 1ﬂ'ue 1mmedxately, and fhall be returned in+
to the clerk’s office in fourteen days after taking ont the fame.

-~ Andidtis hereby enaéted, that the fame rules fhall beobferved incom-
mencing a&ions at- 1peexa] courts, with refped to the county in which
the fame fhall be-commenced, as by law are fixed for hrmgmg tranfitory
ad&tions to'the’ *inferior'coutts of Commen Pleas,

Andbe it funhcr enacted by the authority aforefaid, that the vendue
mafters.of » the feveral towns in this cqlony be; and-they are héreby em—,
powvered to bring ataonsto fpenal courts-for the recovery of any fum er
fums of money due’and payable to them for real-eftates, goods, effeéts;
ér things by thém fold 4t public vcndue, upon the buyer’s neéleé‘tmg or
refuimg to pay tor the fame af} the txme m ‘the condmons of fale fet
forth. - ir
©- And be it further cn'u’:‘ted that if any vendue-maﬂ:er ﬂaall neg]c& or
reife to pay unto any pcxfon who-fhall kave put any real eftare, goods;
ivdres, cffects, or things whatfoever into his hands, tobe fold at public
venduey the money arifing from fuch fale (provlded he hath received the
fame) orif :he-have not. recexvcd the fame, if he fhall neglectof refufe .
tocald a fpesial.court forithe recovely. thereof, for the'fpace of fifteen
daysafrer the time of paymeént mentioaed, in tlu: condanous of, fa]c and’
doth not ufe-his urmoft: {peed-and diligence for recovering' fuch money,
then it fhall be lawful for any perfon, who put fuch real eﬁate, goods;

- wares; effeéts; or things, whatfoewer, into’ fuch: venduc-maﬂ:en shands,

to-fués fuch vendue—ma&cr at a fpecial court, in like manner, and to
have the-faime remedy "to all intents and purpofes, againft fuch vcndue—
tnaﬁel, as he hath by lawagainft the buyer, . |, ..

HITeN f ‘ Aﬂd,
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the general affembly, to affirm a judgment; but if they refufe
to_interfere upon any petition, is not the refufal, virtually, an
affirmance of the judgment, of which the petition complains ?
1f then, the powers of a court are thus vefted in the general
aflembly, mere abftract confiderations of policy, cannot be al-
lowed, judicially, to obftruct or defeat their exermfe.

2. And if the general affembly is a court, its jurifdiction is
clearly of a common law defcription; in the nature of a writ of
error, to revife and corret the decifions of inferior common
Taw courts.

3. The

And be it further ena&ed that the f{everal Sheriffs in this Coleny and
their depnties, fhall have fali power and authority to commence aétions
to fpecial courts for the recovery of any fum or fums of money, from
any pecfon or perfons for real eftate, goodf' and chattels, by them at-
tached and fold at vendue, if the fame be not paid accordmg to the
conditions of fale.

And bé it further enadted by the authority aforefaid, that the Sheriffs
of the~feveral counties in this Colony, or their dcpunes, or the Town
Sergeant of any town, who fhall return any eexecution, that is delivered
to them, to the court, to which the fame is returnable, fatisfied, and
do not pay the-debr due on fuch execution to the Plaintiff, or palty who
recovered the Judgmcnt, or fhall return any execution nol fatisficd or
unfatisfied, without having orders from the party who recovered the
judgment, for fo doing, or n¢glééting to make refurn of any execution
in term tlme, to which the fame is returnable, or at any particular day

. aneutioned in any execution for the return theieof, the perfon in whofe
favorany fuch execution was gr«nted flall have full power and autho~

rity to cali a fpecial court at agy time twenty days after the rifing of the

‘court, or time to which fichexecutiofi was retarnable, for the recovery
of the contents thereot, and that the Sheriffs fhall have the fame power
of calling fpecial courts on their refpective deputies wh? ﬂmll be guilty
in the premifes, or fhall négle® o dahis duty., -

And be it furthes enaéted, that when tire Marfhal of the court of
Vice-admiralty in this Colony or his deputy, fhall fell or dnfpofe of any
poods, wares, ‘merchandize, effeéts, or things Wwhatfoever, in confe~
queunce of anv order, {entence, or decree of faid court, and the condi-
rious of fale fhall not be complied with by the purchafer; the faid Mar~
{hal or lus'depury ishereby empowered to call a fpecial court for the
recovéry of any fum due for goods and merchandize fo fold ; and fhail
be liable to be fued at a fpecial court, in the fame manner as the vendue—

mafters’in this colony are liable for the money arifing on the fale of fuch -
gyods and merchandize as haye been or fhall be fold, any la)v, cuftom,’

or ufage, '#d the ¢ontrary notwithfanding.

Andbe it further enatted, that th. directors of all lotteries which are
already, or fhall'be granred by'the General Affembly, for ralhm, money
for public ufe, and each of them fhall, forthe rore fpeedy recovery of
all fuch {ums as are o fhall become due for tickets, have power to fué
forthe fame at fpecial courts. ‘And that all perfons entitled to a prize or
prizes from eny dire®or, after demanding payment and a refufal or ne-
glect of the fame, {hall thC llke power to I‘uc any fuch duc&or for the
fame, at a fpecial court,

Hnd be it further enadted, that fpecial courts fhall and may be held,
for the trial of pérfons for any breach or breaches, of an aét enmuled
“an a& to prevent ftage-plays and ether theatrical entertainments,
within this €olony,” and Fo-; the recovery of the fines and forfeitures m
;}nd act comamea. .
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1796, 3. The a& of Congrefs provides, that the removal of a caule
oy~ from a State Court, in the fpecified cafes, fhould only be
“ from a final judgment or decree in any fuit, in the higheft
court of law or equity, of a ftate, in which a decifion in the fuit
-tould be had.” Now, Olney might, by petition, have obtained
from the general affembly, a cenftruétion on the aé&t of Con-
grefs, which he pleaded in bar to the action brought againft
him. The name or title of the officer, who attefts the procefs
cannot be material ;—whoever was the prefiding magiftrate,
when the general aflembly fat as a court®, might authenticate
the citation, or it might be granted by a Judge of the Supreme
Court.  Suppofe, indeed, that the judgment were to be affirm-
ed here, Olney might ftill petition the Legiflature, and obtain a
reverfal and new trial; unlefs it can be maintained that the
decifion of this court will work a repeal of the law of Rhode
Ifland.

The caule was held under advifement, till the 8th of duguff,
when the Cu1er JusTick delivered the following decifion on
the point laft argued. .

By THE CoURT :~—We are clearly of opinion, that the Su-
perior Court of Rbode Ifland, on whofe judgment this writ of
error is brought, is the higheft court of law of that ftate, within
the meaning of the 25th fection of the judicial aét. ‘The ge-
neral aflembly might fet afide, but they could not make, a
decifion. ‘

The CuIier JusTicE then delivered the opinion of the
court on the firft point; in confequence of which, the judg-
ment ot the fuperior court of Rhode Ifland, was affirmed.

* [rEpeLL, Fuflice. To fhew, that, in the cafe of Petitions, refpecting
the Judicial proceedings of inferior Courts, the General Aflembly does
not act as a Legiflature, it may be obferved, that both Houfes then fit
in one room, as oue body ; but when engaged in making laws, the Hou-

. fes fit in feparaie rooms, asdiftinctbodies.



